anguage regarding teleccommumications services in Section 621(b). There 1s no similar language
with respect to mlormatton services.

[he Commission also pomts to Section 621, 'The Commission states that section
Cauthonzes local franchising authorities 1o require cable operators to oblain a franchisc to
construct a cable system over public rights-ol-way. Once a cable operator has obtamed a
franchise for such a system, vur information scryvice classification should not affect the right of
cable operators 1o aceess rights-of-way as neeessary o provide cable modem serviee or to use
their previously Tranchised systems 1o provide cable modem service.””" “Ihat conclusion depends
on the scope ol the [ranchise, and as we have already explamed, franchises can be and are often
service-hmited. Particularly in light ol the significant constitutional issues that would be raised
by a different approach. see discussion supra, nothing in the Cable Act can rcasonably be
terpreted (o prevent a locality from issing a franchise 10 use and occupy the public rights-of-
way to provide cable services, and requiring a distinet authorization to use and occupy public

. : L
nights-of-way 1o provide other scrvices.

V.  THE COMMISSION NEED NOT ASSERT JURISDICTION OVER FRANCHISE
FEES PAID ON CABLE MODEM SERVICE.

A Summary of Section.
This seetion addresses tssues ransed by the NPRM at 99 106-107, which ask whether the

Commission can or should assert jurisdiction over franchise fees collected on cable modem

service in the past. The question is misguded, for it presumes that the past collectons were

ur

NPRM at 4102,

This resalt s hardly surprising i light of the broad delinition of the term “franchise™ in the Cable Act
The term mchides “any amendments modifications or collateral agreements directly ancillary 10 such

authorizaton.™ "Fhus the Act envisrons thata “franchise” could actually be composed of several distinet
grants wiich collechvely define the nights and obhigations of the cable operator.
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uplawlhul; but in any case (a) state law doctrines will resolve any issues that may arise with
respect to those payments: and (b) there 15 not a single. simple approach o resolving past
payment issues. even 1l one assumes that the Telecommunications Act of 1996 prohibits payment

ol Irtanchise fees on cable modem service.

B. State Law Adcequately Resolves Any Past Payment Essues.

Recovery of payments is not a new issue, but one m which state and focal governments
have long-standing expericnce

tinder the “Voluntary Payment™ doctrine, voluntary past payments inny not be recovered
from a local government even where a conrt invalidates the Tocal fasw which required those
payments. The gencral rule 1s that " the absence of fraud, impoesition, undue influence and the
like, money paid to a municipahity with @ full knowledge of the [acts, but under a mistake of the
law, cannet be recovered.” McQuillin Mun Corp § 49.02 (3rd ed. 2000). While this issue most
often anses in the context of tax payvments, the principle that voluntary payiments arc not
recoverable has been applied to other types of pavinents such as building permit fees, mspection
fees, mortgage liens and even cniminal fines. See, e.g., Beachlawn Building Corp v City of St.
Clair Shores, 370 Mich. 128 (Mich. 1903) building permil fees); Qubre et al V. City of
Donaldsonvitle, 131 So. 293 (La. 1930)(inspection fees): Cook v. City of Shreveport, 144 So 145
(La. Ct App. 1932)(mortgage lien): Draper v Grane, 205 P.2d 399 (Cal. Ct. App. 1949)
(criminal ines).

This doctrine depends in large part on the dealings between the parties. and as such, cascs
applying the docirine are decided on a casc-by-case basis. But state law provides an Eldﬁ(][h']le
basis for resolving any issues that might arise — assuming past payments were unlawful (a poinl

ALOAP disputes).
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C. Past Payments Were Lawful In Any Case.

But setting astde apphicable state vy doctrmes, there 1s no issue here that requires the
Commission’s miervention. While itis troe that, in some cases, fees were collected on the
assumption that cable modem service was a cable service. this 1s at most a techmical defect; as we
have shown above, a fee could have been imposed on non-cable services independent of the fee
tevied pursuant to Section 622(b) without running afoul of the Cable Act’s franchise fee limit.
The Commission™s tinding that the parties were acting in good laith should be suthicient (o
msulate operators and municipalities Tor any potental abihities resulting from this (ype of error.

As importantly, the Comnpnsston’s question assumes that the Telecomimunications Act ol
1906 operated 1o mnvalidate contractual provisions in franchises requiring the payment of a
Lranchise Tee on cable modem services even where the franchise provision had been adoplted
prior to the adoption of the liw. The contract rights obtained by local governments in such cases
were very valuable;, and had the frinchising anthorities not obtained the consideration provided
for in the contract. i is very likely that they would have takenat in other, permissible forms -
such as in the form of PEG capital. and more soplnsticated institutional networks, for example.
See.eg A7TUS.C 8§ 542(e). Pranchises might have been shorter  much shorter. Unless there
tv a clear mdication that Congress meant to undo this arranpement - effectively making the
proviston rctroactive so that the benedits that were granted were preserved, while the
compensation that supported that benelit was modificd = it must be assumed that Congress did
not intend to alter the terms ot existing contracts until those contracts exprred.

inally, and again assuming argucndo that fees on cable modem service are prohibited
altogether. even lor pre- 1996 franclises, whether the fees would be untawful would depend on a
number of specific, individual factors which the Commission cannot assess - including whether

I | VA - y g . N . i . - y 1
the 5% cap s bemg excecded. Some communities collect less than the federally permitted 5%
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maxaimuny. and in those communities. the fact that a franchise fee 1s being collecled on cable
modem service s legally msignificant under any interpretation of the law — unfess the fec on
cable modem service and cable service combined exceed the himit of 5% of gross revenues from

the provision of cable service.

V. EFFECT OF CLASSIFICATION ON PRIVACY AND CUSTOMER SERVICE
ISSUES

A Summary of Section.

This seenon addiesses issues tarsed by 59 108 (customer service) and 111-112 (privacy).
The Comnusston asked the effect of its elassificanon on local authonty over customer service
and privacy provisions. ALOAP agrees with the Commission that Tocal authority 1s not affected

by the regulatory classilicanion of cable modem service as an interstate information service

B. Localities Have Clear Authority To Protect Consumers and Protect Privacy.

A i shown in Part 1] the Cable Act expr ssly idennfies arcas where it intended to limit
local anthonty 1o regulate scrvices that are not cable scrvices  Both the privacy and consumer
protection provisions reserve local and slate authonty to regulate cable modem services.

As the Commission properly notes, the consumer protection provision broadly permits a
locality to establish “customer service requirements of the cable operator,” and not just
“cnstomer service requirements related 1o the provision of cable service.™ 47 UU.S.C. § 552(a).
More to the point, the statute states that “nothing i this title” preemipts state or local authonity 1o
protect consumers of cable modem service, excepl to the extent "expressly provided™ in Title VI.
37 1U.S.C. §552() There is no express preemption. Indeed, as we explained al the outsct,
preemption in this arca would be counter-productive.

I'he privacy provision by its terms explicitly reaches services m addition 1o cable

services. And. as the Commission also rightly notes, the section expressly reserves local and
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stale anthority with respect to privacy.  That authority therefore extends to cable modem service.
Preemption i this area would likewise be counterpraductive, although local franchising
authorihies arc also well aware that privacy issues surrounding the Internet are complex, and
must be handled with sensitivity. One central concern s to ensure that privacy policies are
spectiic. far, and provided to subscenbers betore service begins and periodically thercafier. That
1s something local governments are well-equipped to do. Comcast made news this Spring when
o announced policres that subserbers thought would penmt st to momitor use of the Intermet
closely. Comeast responded by announcing that it would not implement such a policy. It is not
at all clear that the issue 1 a dead one, however, In St Paul, Minnesota, for example, the
operator onginally tssued o privacy policy that explamed that it would momitor Intermet use and
provide mformation regarding subscriber use o third parties so that advertising could be targeted
to cable modem subseribers.” Thus, there is reason to be concerned (hal, absent some oversight,

the pubhic’s interest m priivacy will not be adeguaiely protected.

V. THE NPRM 1S BASED ON MISTAKEN ASSUMPTIONS.

A. The Commission Cannot Mandate Regulatory Parity.
Fhe Commussion’s approach 1o the NPRM assumes that Congress intended to promote
regulatory panty. For example, at § 85 of the NPRM the Commuission asks:
To what extent should our decision regarding multiple ISP access
requirements be influenced by the desirability of “regulatory parity.”
namely the presence or absence of multiple ISP access regimes for other

technotogies (such as wirehne, terrestrial wireless, and satellite) that offer
restdential hugh-speed Internet aceess service?

[F R .
" See Letter from David Sevkord, MediaOne, 1o Holly Hansen, City of St Paul Cable Commumications
Ofheer, (March 29, 1999), attached hereto as Fxhibit H.
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Rather than providing for regulatory parity, however. the T'elecommunications Act
prescribed regulatory diversity, at feast as between common carniers, cable sysiems and satellite-
bascd providers of services. For example. Section 631 of the Cable Act, 47 U.S.C. § 571.
allows common carriers 1o provide cable service via radio-based systems (in which case the
carrier 15 subject o regulation under Title TH and Section 632, but not Title V1), via wireline
systems as a true common carrier (in which case the carrier 1s subject to regulation under Tiile 1
and Section 6520 but not Titfe VIEexcept Tor 652); or v any manner other” than the foregoing,
in which case the common carrier is either subject 1o all the requirements of Title VI, or subject
to the (different) regulatory requirements that apply 1o open video systems.  Cable Act Section
053(c), 47 LS . § 573(c). What Congress intended to do was to allow communications
providers to oller service under dilferent regulinory regimes, cach of which oftered specific
protections to consumers, and to allow the market to determine which model or models would
prevarl. As the Act is structured, for example, o telephone company that provided cable service
on a conmnon carrier basis would not be subject to must-carry rules. On the other hand. it could
not refusce to carry the programming of any broadceaster willing to pay the going rate for camage.
The price of avoiding must-carry regulation would be a system that had lo be [ully “open’
without rcgard to whether the openness requirement was required to prevent anticompetitive
conduct.”’ A cable operator avoids strict common carrier regulation, hut in return must assume

a variety of explicit obligations to provide access to its systems lo others (Section 611. Section

612. Section 614 and Section 615) "

" Lven if there were no gencral cominon carrier requirement 1o allow others 10 use a provider’s facilities,
such a requirement could be imposed 10 protect competition. See generally, Outer Tail Power Co. v.
United States, 410 US_366 (1973, MCI Comm. Corp. v, AT&T, 708 F 2d 1081, 1132 (" Cir. FO82)

05 R . . . - . . R . - oy

Diversity in regrlatory treatment is not imited 10 wircline cable service providers. The
Telccommunications Act speaifically preempted focal taxation with respect 10 direct-to-home satellite
service. Feleconmmucations Act Section 602,47 USC 152 nt. It specifically preserved other local faws
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HOCh.ERe L ommission s stalement distinguishes between transport services (which is what was
atissue i the video dial tone case on which the Commissjon relies), on one hand, and operator
selection of seryjees 10 be carned (subject 1o certain regulatory limits) and the 1coms an®
condiions ypger which content witl be offered on the other. Tt is the latter that typiies cable
services  The operator’s control does not even need 10 be exercised. That i< to say, a coble
:Ur.:__clm still a cable operator ey e ittt decides 1o leave the choice of chamels carme® o s
subseribers: or decides to installb enough channcl capacity 1o oarry an services. Anoperalor doeg
nol lose s status because a channel (such as ESPN) s so popular that it must X< carried; because
certain channels (broadcast channels) must be carried; because the operator does not control
what prosramming is carricd on ANY channel after contracting with the programmer; or because
(s 1s the case with PPV the choice ot the programuning that 1s available is made by the PPV
provider nd the ¢lyies ot the programming that is dehivered is made by the subscrnier from a
series of NEnu Opuuns.

In response 10 94 87. ALOAP notes that the provision of cable modem service involves the
same sorts ol choices  The operator decides what serviees wil bg available 04 dircetly controls
the use of the service.  For instunce. publie information indicates that operators have in fact used
their position to limit what services ISPs can provide to subscribers via the cable system.”
Comcast s user agreement unmostakably restricts how a subscriber may use the service:

THE SERVICE IS 'OR PERSONAL AND NON-COMMERCIAL USE ONLY AND

CUSTOMER AGREES NOT TO USE THE SERVICE FOR OPERATION AS AN

INTERNET SERVICE PROVIDER, A SERVER SITE FOR FTP, TELNET, RLOGIN,

F-MAIL HOSTING, “WEB HOSTING” OR OTHER SIMILAR APPLICATIONS, FOR

ANY BUSINESS ENTERPRISE, OR AS AN END-POINT ON A NON-COMCAST
LOCAL AREA NETWORK OR WIDE AREA NETWORK, OR IN CONJUNCTION

T : . N s . .
See Julia Angwin, Open Access ot So Open ar Time Woarner, The Wall Street Journal, Miyo, suue,
at Bt
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WIHITH A VPN (VIRTUAL PRIVATE NETWORK) OR A VPN TUNNELING
PROTOCOL,

[Capitalization s in origial].”’

[ the Broward County case cited by the Commission. Comeast went so far as to allege.
and the padge appears to have presumed, that Comeast exeraised editonal control over its
Internct serviees. Comceast Cablevision v Brevward County, 124 F Supp.2d 685, 693 (S.D. Fla,
2000y ¢ The impositton ol an cqual access provision by operation of the Broward County
ordimance both deprives the cable operator ot edional diseretion over its programming and
harms 1ts ability to market and finance s service, thereby curtatling the Now of information to
the public.™) Thus, operators have rekaned, or purport o retam. control over who may provide

the service, how 1tis 1o be oftered. and ertical aspects ol the content of the service.

B. There Are No Explicit Statutory Provisions or Legislative History Justifying
the Commission's Assertion of Jurisdiction Over Cable Maodem Service As a
Non-Cable Service; Congress Intended Cable Modem Service To Be A Cable

Service.
ALY 79, the Commission sceks “comment on any explicit statutory provisions, including
expressions of congressional poats, that would be furthered by the Commission’s exercise of

) o . LOR A- . . .
ancillary Jurisdicuen over cable modem serviee. T'here are no such expressions, inter alia

07 . . i - .
hitp //comeast comeastonline.com/memberservices/subscriberagreement/default.asp

* Similarly, in the NPRM at 9 105, the Commission “notefs} Congress” concern regarding new taxes on
[nternel aceess imtposed lor the purpose ol gencratimg revenues when no speailic privilege, service, or
benehit is conferred and 1s concern regarding multiple or discriminatory taxes on clectronic commerce.”
That ohservation depends on the several mistaken assumptions, including the mistaken assumption that
Congress intended for eable modem service 1o be free from frinchising requirements or franchise fees.
The Congresstonal expressron to which the Commission is referring 1s set out in the Internet Tax Freedom
Act. § FT04. which contauns an exphicnt exception {or franchise fees unposed on cable modem service
mnder 47 ULS.CO§ 5420 “bxception —-Such term docs not include any lranchise fee or snnmilar fee imposed
by a State of local franchisie amhonty. pursuant 1o section 622 or 653 ol the Communications Act of
P34 AT USCo5A2 5751 7 There was no reason for Congress 1o inchude thal exception unless it
assined that cable modent service was  orat least could be -- o cable service.
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becanse Congress exphently wanted cable modem service treated as a cable serviee, and hence
subject o stale, local and federat punisdiction as provided in Title VI Bven in 1984, long belore
the 1996 amendment 1o the Act, Congress had recognized that the ability of subscribers to
download information trosn various locations was a cable service. “For instance. the
transnussion and downloading of compulter soltware to all subscribers to this service [or use on
personal computers would be o cable service..Moreover, the fact that such downloaded software
could be nsed.for a wide vanety of purposes...would not make the rransmissient or dowaloading
. L. . negoo. . . . . .

a non-cahle service. " femphasts added]. " Fully interactive services - services that permitted a
subscriber to make individualized selections through mantpulation of data -- were not cable
services under the 1984 Cable Act, while a service that gave a lmited set of menu choices with a
pre-ordained set of responses would be a cable service. In 1996, Congress added the word “use™
to permit subscribers (o mieract, and therefore obtain ndividuahzed responses in connection
with a cable service. The Jegislative history describes the intended eftect expheitly:

The conferces intend the amendment to reflect the evolution of cable 10 include

interactive services such as gume channels and information services made

available 1o subscribers by the cable operator, as well as enhanced services. This

amendment s not intended to affect Federal or State regulation of

telecommumecations service offered through cable system facilitics, or to cause

dial-up access o mformation services over telephone lines 1o be classified as a

cable service.
(emphasis supplied). HR. Rep. No. 104-d58 at 169, See also p. 247 supra (Statement of Rep.
Dingell). 1t1s hard to imagine how Congress could have been clearer — indecd, cven the

cautionary relerence 1o “dial-up service™ 15 a clear indication that Congress intended to treat

cable Internet service as a cable service

R, Rep. No. 98-931 a1 172
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CONCLUSION
I ALE 98, the Commission seeks "comment regarding whether we shoutd interpret
the Commission’s assertion of jurisdiction under the Communications Act 1o preclude State and
local authorities from regutating cable modem service and facilities in particular ways.”

Local cunthority to regulate cable modem service is protected by Title VI Title VI
condaing some provistons which preempt local authority 1o regulate cable modem
serviee, but expliciily and implicitly preserves local authority over cable modem
service inother vegards. Tile Tdoes not give the Commission anthority to
override the local francinsing scheme approved by Congress in Tute VI Title |
does not give the Comnission broad authority to preempt state and local laws
regarding information services, except. possibly, as ancillary to its jurisdiction
under other titles of the Communications Act Here the Commission does not
appear (o be asscrting ancillary jurisdiction. It therefore cannot use its "assertion

of furisdiction” as «a ground for broad preemption.

As importantly, this proceeding docs not just involve "regulation.” ay the
Commission uses that term. When local governments charge fees for use of the
public rights of way. or franchise uxe of the public vights of way, they are acling
ina sovervign capacitv, and exercising their rights as owners or trustees of public
property. The Commission's Litle Tauthoriy does not give it authority 1o preempt
state or local government property righis, or authority to adiudicare the use of

public rights-ofvay generally.

2. ALY 98 the Commission secks "comment as o any additional basis for
preempting such regalations.”
Given the Commission’s classification of cable modem service as a non-cable,
non-telecommunications scrvice. there is no additional basis for preemption The

provisions (o which the Commission points as potential sources of preempiive
authority protect local anthority over cable modem service.

3 ALY 99, the Commission seeks "comment on any other forms of State and local
regutation that would limit the Commission’s ability to achieve its national broadband policy,
discourage mvestment i advanced communications facilities, or create an unpredictable

regalatory environment.” Specitically. the Commission sceks comment "as to whether we should

use our precinption authosity to preempt specific state faws or local regulations.”
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Eyerif the Compussion had broad preemption authority, it should not use that
authority to preemplt specific state laws or local regulations. Local governments
are promoting the deployment of cable modem facilities and promoting the
development of broadband applications thai will encourage use of cable modem
facilities. {n any case, Y 99 does not provide sufficient notice of the regulations ai
issue fo allow local governments (o provide fair comment.

4. ALY 102, the Comumtssion seeks "comment on how our classification of cable

modem service as an tnterstate information service impacts public rights-of-way and franchising

PSS
The Commussion classification leaves local governments free, inter alia: to
require franchises for non-cable services to the extent they are not prohibited
from doing so by stale law, to reguire renis for use and occupancy of the public
rights of way to provide cable modem service to the extent that they are not
prohibued from doing so by state law. and 1o regulate the public rights-of-way
and apply other requirements of local lany (zoning classifications, ete ) to
providers of cable modem service

5. ALY 102, the Cominission secks "comment on whether providing additional
services over upgraded cable facilities imposes additional burdens on the public rights-of-way
such that the existing franchise process s iadequate.”

Che provision of cable modem service does place substantial additional burdens

on public rights-of-way  The existing franchising process allows localities to

protect their inmterests by requiring additional authorizations before the public

rights of way are used or occupied to provide non-cable services.

0. ALY 102, the Commission asks whether "Title VIEnevertheless preclude local
franchising authorities from imposing additional requrements on cable modem service™ given
the additional burden on the public rights of way.

Title VI does not preclude local governments from imposing additional
requirements on cable modem service.
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7. ALY 102, the Commission tentatively concludes that " Title VI does not provide a
basys for a local franchising authority (o nupose an additional franchise on a cable operator that
provides cable modem serviee

State faw, not Title VI is the source of locul franchising authority, as the Fifth

Circuit concluded in City of Dallas v 1FCC 1605 F3d 341 (3™ Cir, 1999). In that

sense, the Commission’s tentative conclusion is correct. However, consistent with

title VI local governments may issue a franchise to use and occupy public rights-

of-way (o provide cable services, and require further authorizations to use and

ocenpy public vighis-of-wav to provide cable modem serviee,

5. ALY 102, the Commssion seeks comment generally on the scope of local
franchrsing authority over facihines-based providers ol information services, and asks
specthicatty whether "State statutes and constitutional provisions authorizing local franchising in
terms of uithty services cenerally. or cable and telecommumeations networks and services
spectheally, authortze localitios to Tranciuse providers of inforniation service under existing
B

No entity (other than perhaps an abutting property owner) can place permanent

facilities in public rights-of-way without obtaining a state or local authorization

1o ise and occupy the public rights-of-way. In seome states. certain providers may

he excepied from local franchising requirements (and instead may need 1o obtam

a state authorization), but br most cases the excepiions are limited 1o common

carriers providing telephone and telegraph services. or specificd wiilities with an

oblipation to provide uniform, universal service. Ay a resull, in most states, an

entity that wished to install facilitics 1o provide only “mnformation services” would

he required to obtain either a state or local anuthorization before using and

occupying the public rights of way 1o provide that service,

9. ALY 102 the Commission asks if a facthties-based mlormation service provider
ecnerally could be required to obtain a franchise (o provide services, "is there any basis for

treating facilines-based providers of mformation services ditlerently based on the lacilities

used?”
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Hhere is no reason to permii a cable operator 1o avoid transfer or foe
requurentents that conld be applicd 1o an entity that vses and occupies the public

rights-of-way to provide only an information service.

1o ALY 104, the Commission states that some "commenters have raised questions

abeut potential State and local actions that could restrict entry, impose access or olher

requirements on cable modem service, or assess fees or taxes on cable Internel service,” and

sceks commuent on these issues.

Local govermnent actions have not delaved or prevenied the deployment of cable
muodem services. Cable moden service s widely deployed, and has prospered

inder tocal government regulation.

It ALY 105, the Commussion appears to seek comment on its conclusion that,

because its Declaratory Ruling "lound cable modem service to be an information service,

revenue from cable modem service would not be included in the caleulation of gross revenues

Irom which the franchise fee ceitbing s determined.”

Chis tentative conclusion is incorrect. Among other things, cable modem service,
as the Commission describes it, is a bundle of services which includes cable
service. Under the Cable Act, because the service includes some cable services,
revenues from the service are subject to a franchise fee under 47 US C § 342(b).

12 At Y 105, the Commission also tentatively concludes that "Title VI does not

provide an independent basis of authority {or assessing franchise fees on cable modem service,”

and seeks comment on that issue.

Title VI preserves local authority to impose fees on non-cable services. It does
not provide "an independent basis” for assessing franchise fees on non-cable
services provided by the cable operator. state and local lew can (and 1n many

cases does) provide that authority.

13. ALY 107, the Commission stales that it is seeking "comment on whether disputes

regarding franchise fees based on cable modem scrvice imphicate. . a national policy. given that
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ihe fees in question were collected pursuant to seetion 622 and that our classification decision
will alter, on a nanonal scale. the regulatory treatment of cable modem service.”

Dispuites related 1o fees on cable modem service going forward do not implicate a

national policy, and do not require a uniform national response, even assuming

cable modem service is not a cable service At least pre-1996 franchises are

grandfuthered, so that there is no question franchise Jees can be collected on

cable modem service under those franchises  Going forward, authoriy to charge

a fee on cable modem service would be a function of state and local law, and any

disputes are best resolved by state courts.

14, ALY 107, the Commission seeks comment as to "whether 1 is appropriate 1o
exercise our jurtsdiction under section 622 (o resolve the issue of previously collected franchise
lees based on cable modem service revenues or whether these issues are more appropriately
resolved by the courts.”

It is not appropriaie for the Commission to cxercise its jurisdiction, as there is no

real issue with respect o past fees, even assuming for the sake of argument that

there are limits on local authority voing forward Staie law can effectively resolve
any disputes that arise. and the dispaites are not likely 1o lead themselves to

uniform resolution

15 ALY 10X, the Commission asks whether the "authority conferred on franchising
authorities by scction 632(a) of the Communications Act to establish and enforce customer
service requirements apply to cable modem service provided by a cable operator?”

Yes, it does. But, local authority 1o regulate customer service standards does not

depend on "authority conferred” by Section 632, States and localities have
independent authority outside of Title V1o protect consumers.

16. ALY 108, the Commission asks whether "the provisions in section 632(d). staling
that nothing in Title VI “shall be construed to prohibit any State or any franchising authorny
Irom enacting or enforcing any consumer protection law, 1o the extent not specifically precmpred

1T = "o e - . =ya o - p ~ ks e 1
by [Title VI]." or “to prevent the establishment or enforcement” of customer service laws or
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regulations™ that exceed Commission standards or address matter: addressed by

standards under Section 632 apply 10 cable modem service?

Yes it does There is no specific preemption of regulation of customer service
regulations of cable moden service under Title Vi

17 ALY T2 the Commission states that it believes that "cable modem service would

be mcluded in the category ol “other service” for purposes of section 631 [the privacy provisions

ol File Vi

and sceks comment on this interpretation.

ALOAP agrees with this interpretation. Section 631 also protects local authority
to establish privacy requirementy.

18 ALY 87, the Commission seeks information as 1o the degree to which operalors
may exercise control over cahle modem service.

Cable operators Mo and d® exercise substantial control over cable nesdem
SETVICey.

19, AU 85 the Commussion asks to what extent its decision should be based on (the
desirability of "regulatory parity.”

the Communications Act requires regulatory disparity, not parity in the treatment

of common carricrs and cable systems. Hence, regardless of the desirability of

“regulatory parity,” the result in this rulemaking cannot be driven by that goal

20 ALY 79 the Commussion seeks comment on any "explicit statutory provisions,

mcluding expressions of congresstonal goals, that would be furthered by the Commission’s

exercise of ancitlary jurisdiction over cable modem service "
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No such goals would be served as the legistative historv actnally shows the
reverse it indicates that Congresy intended for cahle modem service 1o be treated
as a cable service. Inany event, the Commission’s ancillury authority must be
cxercised in a manner that conflicts with the fundamental regulatory structure
adopted by Congress. Local franchising, local regulatory power and local
proporty rigfs are all part of that fundamental structure and cannot be
controverted merely by Commussion fial

oAk

The Commisston has no legal authority lor preempting local authonty over cable moedem
service. Nor does the Commission have any factual justibication for such an acnon. And
Commission action in this field would not only rase fundamental issues of federalism, but would
mierfere with the ability of local governments to perform vital tasks that the federal governmentl
is cither iH-cquipped or simply not empowered to perform. Thus. lederal precmption would
actually harn the interests not only of locat governments, but of society at large. The

Commission st not lose sight of the Fact thit Tocal ofhicials have the best interests of their

80



commumitics al heart and have absolutely no reason to mtertere with the deployment of cable

modem services For allb these reasons, ALOAPR urges the Commission to refrain from any action

that would affect local authority reparding cable modem services.

June 17, 2002

Respectfully submiitted,

Nicholas 17, Miller
loseph Van zaton
Muatthew €. Ames
oty 1.. Saurer
Miller & Van Faton. P11 ¢
Suite FOH)

1155 Connecticul Avenue, N.W.
Washington, D.C. 20036-4506
202-785-D000

Attorneys for the Alliance of Local Organtzations
Agamst Preemption
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